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Dear Mr. Arnold, Mr. Betrem, and Ms. Landers: 

On behslf of the public utilities opented by the cities of San Antonio, Brownsville, 
and Austin, you have asked this 051~ for open records ntliqs wnstndng House Bii 859, 
Acts 1993,73d Leg., ch. 473 (now codified st V.T.C.S. art. 1446h). The public utility for 
each of these cities has received a request for informstion regarding its customers, 
including the addresses end telephone numbers of some customers. You argue that some 
of this information is excepted 5nn required public disclosure under the Texas Open 
Rewrds AC& chapter 552 of the Government Code (formerly V.T.C.S. srt. 6252-17s)’ 
You seek to withhold some of the addresses and telephone numbers requested under 
section 552.101 of the Government Code (formerly V.T.C.S. art. 6252-17s, 8 3(a)(l)) 
and House Bii 859. 

‘Thescvmty-thirdLeg*latuncodifiedtheopcnRccordsActmEhspa552ofibcGovanmcnt ‘Thescvmty-thirdLeg*latuncodifiedtheopCnRccordsActmEhspa552ofibcGovanmcnt 
Cc& ti qcalcd arlicle 6252.17% V.T.C.S. See kls 1993, 73d LQ., ch. 268, $5 1, 46. The Cc& ti qcalcd arlicle 6252.17% V.T.C.S. See kls 1993, 73d LQ., ch. 268, $5 1, 46. The 
aKlific.alloaoflllcopmRecordsActinthc aKlific.alloaoflllcopmRecordsActinthc Gowamau Cc& is a ncmubatanuva codifcation Id. 0 47. Gowamau Cc& is a ncmubatanuva codifcation Id. 0 47. 
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The Open Records Act requires govemmental bodies, including govanment- 
opyratyl utilities, to disclose to the public all information that they collect, assembly or 
mamtam under a law or ordinance or in wnnection with the tmnmction of official 
business, unless the information fhlis within one of the exceptions listed in subchapter C. 
oovt code 5 552.021. Section 552.101 excepts gem required public disclosure 
“ittfomtation considered to be wngdentiai by law, either wnstitutional, statutory. or by 
judicial decision.” This section incorporates into the Open Records Act specitlc statutes 
that m&e infbrmation wntidential, such as House Bii 859. See Open Records Decision 
No. 584 (1991) at 3. 

Bxcept as provided in section 5, House Big 859 prohibits a “go vemment-operated 
utility” from disclosing “personal information” in a custom&s account records if the 
customer requests that this information be kept confider?-& V.T.C.S. art. 144631, 8 2. 
“Personal information” is delined as “an individual’s address, telephone number, or social 
sewrity numba.” Id. 0 l(2). Section 5 provides as follows: 

This Act does not prohibit a govemmem qeratedutilityhm 
disclosing personal information in a customds account records to: 

(1) an official or employee of the state or a political subdivision 
of the state, or the- federal government actiq in an official capacity; 

(2) an employee of a utility acting in wnnection with the 
employee’s duties; 

(4) a contractor or sub-contractor approved by and providing 
raviastotheutilityortothe~~apoliticalsubdivisionofthe 
stat~thefederalg overmxn~oranagencyofthestateorfederal 
g-i 

(5) a person for whom the customer has wmmcUly waived 
wntldentiality for personsl in8ormation; or 

(6) another entity that provides water, wastewater, sewer, gas, 
garbage, ektricity, or drainage service for wmpensation. 

House Bii 859 also requires that a government-operated utility “it&de with a bill sent to 
each of its customers” a notice of the atstomefs right to request the wn6dentilllity of 
personal information under House Bii 859, including a statement of the fee applicable, 
and a form for the customer to use to request wngdentishty. Id. 8 4. 
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The requests received by the San Antonio, Brownsville, and Austin public utilities 
raise the folknvbtg four questions regard@ the interpretation of House Bii 859? 

1. DoesHouseBi859authorizeago venmMtt-operatedutuityto 
withhold information about a customer that is a wrporation, 
partne&p, or other business assockion? 

2. Mayagovemmen t-operated utility withhold personal tiorma- 
tion~itscustomersuntil~aitha9notifieditsarstomasof 
their rights under House Bii 859 and given the customers time to 
request wn6dentiali~ 

3. lsrgovemmea -operated utility requid to disclose personal 
infbrmation about its customers who request wnfidentiality to 
persons and entities listed in section 5 of House Bii 859, or dots this 
8ectionmerelypermitago vemment-operated utuity to disclose this 
information to the pasons and entities listed? 

4. Howaretheexceptionsinsection5tobeapplied? 

Applicability to Business Associitions 

ThedocunientsaubmittedbyMr.Amoldandh4s.Landersincluderewrds 
repding caporations and busiwmes, and thus, Mr. Amold and Ms. Landers impliedly 
raise the question of whether House Bi 859 authorizes a g olmment-operatodutilityto 
withhold tionnation about a customer that is a wrporation, partnership, or other bminess 
assocdion. We con&de that it does not. Under House Bii 859, a govemmaSoperated 
utility may withhold “personal information” about its customers. “Personal tiormation” is 
defined as “an incfivi&~I’s address, telephone number, or social surity number.” Id. 
5 l(2) (emphasis added). Although neither House Bii 859 nor the Code Construction 
Act, Oo+t Code ch. 311. de&s “individual,” we believe that, at least in the context of 
House Bill 859, “individual” means only natural persons and does not include artificial 
altities such as wlporations. 
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The purpose of House Bi 859 supports this conclusion. The purpose of the bii is 
to protect the personal safety and privacy of individual utility customers by pennhung 
them to nuke some information about themselves wniidential. House Comm. on State 
A5drs, Bii Analysis, H.B. 859,73d Leg. (1993). In fact, the bill’s sponsor in .the House 
of Representatives noted that the bii is aimed solely at protecting public safety. Hearings 
on H.B. 859 Before the House Comm. on State AtTabs, 73d Leg. (March 8. 1993) 
(statement of Represemative Greenberg) (tape available 8om House Video/Audio 
serviws oaicc). Permitting g overnment-operated utilities to withhold the addresses and 
telephone numbers of wqorations, parrmrships, or other business amokations would not 
servethispurpose. 

Si, pumithg govemment-operated utilities to withhold the addresses and 
telephone numbers of bmksses would not krther any recognized right to privacy. The 
riBhttoprivacyisdesignedtoproteathefeelingsMdsawibilitiesoflnunanbeings. Open 
Records Decision No. 192 (1978) at 4. The addresses and telephone numbers of 
businesses do not implicate anyone’s feel@ or sensiiies and, thus, releasing them 
would not in8inge on anyone’s right to privacy. 

Furthermore, we believe that the legislatum would have &erred to something 
other than M “individual’s” address, telephone number, and social sewrity number ifit had 
intended to make House Bii 859 applicable to wrporations or other arti6cial entities. For 
example-, it might have refbrred to a “person’s” address, telephone number, and social 
seauity mmtber. The Code Construction Act provides that “‘lp]erson’ includes 
wrporati0~ orjyniaiors govermwnt or govemmed subdivisiori or agency, business 
trwt,esta&trust,partrmGp,assockion,andanyotherlegalentity.” Gov’tCode 
5 311.005(2). Although the Code Construction Act does not de&e “individual,” the 
detinhion of “person” implies that the word “individual” does not inch& wrporations or 
other art&d entities. 

Accordingty,~theutititieso~~bythecityofsMAntonioandthecityof 
Austin must release the addresses and telephone numbers of customers that are 
corporations, partnerships, or other busiwss assoktions. House Bii 859 does not permit 
them to withhold this informatior~ Fmthermore. neither Mr. Arnold nor Ms. Landers 
raised any other exceptions to rewired public disclosure mgarding this information. 

Diiosure Before Notitication 

On behalf of the City of Brownsville, Mr. Batrera asks whether a govemment- 
operated utility may withhold personal information about ah its customers until a&r it has 
not&d them of their rights under House Bii 859 and given them time to request 
wn6dentiality. We believe that this question should be moot by now. However, we also 
conclude that a govemment-operated utility must, in response to a request for the 
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is&matim release persond information about its customers even befbra it has notitied 
thanoftheir~~~unda~w4ofHwseBill859mdgiventhantimetorrquest 
wntidemiahty. Even atIar Saptembar 1, 1993,s a governmentqeratsd utility must 
rekase personal informatiott about a customer unless that customer asks that the 
information ba kept wntidential. Although House Big 859 doas rewire govcmment- 
operated utilities to provide customers with notice of their rights to make in8ormation 
wnSdential, the wtidentiality of the information is in no way tied to the notice. 
Furthermore, the legislative history of House Bii 859 indic.atas that it intended to place 
the burden on the customers to make information cwfidential. 

~togctha;theOpea~~Act~HouseBillSSgestablishthatthe 
addresses and telephone numbas of pubJic-uti&y customers are public information unless 
the wstomar requests that this information be kept wtt8dential.* V.T.C.S. art. 3446h, 
8 2; God Code $j 552.021; Open Records Decision No. 51 (1974) at 1. Section 4.of 
House Bib 859 does not change. this reading. Section 4 merely rquires aach governmant- 
opartedutilitytogiwgitsarstomersnotiwoftheirrightsunderHoYseBill859~a 
form to use to request wngdentiaiity.s Nothing in House Bii 859 ties the availabii or 
wn6dwtiahty of infbrmation to the notice the govemmatt -operated utility must provide. 

Wealsobeliewthatifthelegidature~intardedto~epasoarlinformatw 
about customas of govcrnmwt-operatad utilities wntidential until the utility could not@ 
the customers oftheir rights, then it would have done so explicitly. Section 552.024 of 
the Goverment Code (formerly V.T.C.S. art. 6252-174 8 3A), in wntrast to House Bii 
859, creates a M-day period during which a govcnunental bodymustwithholdthehome 
address and telephone number of a new employee to give the new employee time to 

A~~tttllilysllatlinclodewith~blllmtIIIoachofiIs 
-: 

(1)s wtice of tk calmmu% right to lcqwst ammataity of 
pUSOlldidO~tUMiCllhiSM; 

(2)adatemntdthcPmamtofmyfarppligbleU,tbe~md 

Q)aformthattbealstomu mayMIoKqocsIIhalconti~by 
marking~lppmpMtcbJxoaIbcfomlandrmuainglIIothcgovcmmm- 
opaatai utility. 
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choose whether to allow public access to this information. The fkct that the legislature did 
not take this approach in House Bii 859 strongly suggests that the legislature did not 
intend to create this sort of grace period. Furthermore, House Bii 859 does not establish 
a date by which the govemment-operated utility must provide the notice. Therefore, if we 
concluded that a government-operated utility could withhold personal information about 
its customers until a&r it not&d its customers as required by section 4, a govemment- 
operated utility could withhold personal information about all its customers inde6niteiy 
merely by delaying the notice. 

The legislative history of House Bii 859 also supports this wnchtsion. The bii 
uLpI~pnparedbytheHouseResearchorganizationindicatesthatthebillwwldnotbe 
asw#pingchangeintheOpenRecordsActorintbeavailabilityofinformatiw. Rather, 
thtb~~~sw~thatthescopeoftheb~islimitedtogovanment -operated utilities 
mdthatthebill”wwldrequireapersontorequestthatinformationbecoafidential, 
similar to tmlisted telephone numbers.” House Rewarch OrganiAon, Bii Analysis, H.B. 
859.73d Leg. (1993). 

In light of our wnchtsion regarding this question, the Cii of Brownsville must 
rekase a utility customefs address and telephone number unless, before the city rewives a 
request for the in8ormation, the customer asks that the information be kept wnfidential. 
The character of requested information as public or not public must be determined at the 
time the request for infomtation is made. Open Records Decision No. 530 (1989) at 5.6’ 

Diiosare under Section 5 

On behalf of the Cii of SM Antonio, Mr. Arnold argues that section 5 of House 
Bi 859 does not require government-operated utilities to disclose any personal 
information about their customers to anyone. Rather, he argues that section 5 gives 
govemment-operated utilities the discretion to disclose personal information about 
customem who request wngdwtiahty to the persons and entities listed in section 5. We 
disagree and conclude that the. Open Records Act requires government-operated utilities 
to disclose information that it is not prohibited from disclosing under section 5 unless 
some other exception to requhed public disclosure applies to the information. 

Befbre House Bill 859 was enacted, the addrem, telephone number, and social 
sewrity mmtber of a public-utility customer was generahy available to the public. Under 
the Open Records Act, aU inConnation wllected, assembled, or maintained by a 
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govemmentd body in the transaction of officisl businem is public information that is 
available to the public unless it &Us within one of the exceptions now listed in subchapter 
C of the act. Gov’t Code 0 552.021. A go vemmentqeratod utility is a goveromental 
body under the Open Records Act and wkcts information about its customers in the 
tmnmction of official business. Therefore, customer in8otmation is available to the public 
unless it fklls within one of the exceptions now listed in subchapter C of the act. In the 
pa&tbisofEcchaswnchldedthatad~telephone~attdsociaIsewrity 
numbers do not constitute information made wnfldential by law under the predecessor to 
section552.101. OpenRecordsDecisionNo. 51(1974);~e&oOpenRecordsDecision 
No. 443 (1986)at 1. Bu~seeOpenFtec~rdsDecisionNo. 622(1994)(wnchtdmgthatthe 
socidsewrityActmakesdsewritynumbersconfidaaialundersomecitwm- 
stances). Thu& because other exceptions rarely applied to this type of informatiot& it was 
generally available to the public. 

HouseBii859makesthe~telephonenumbem,andaocialsecurhy 
mmhrs of cutsin customers wn6dential by law under section 552.101. In other words, 
it creates M exception to required public disclosure for cettain in8otmation. ‘fhis 
exception does not, however, encompass requests made by the persons or entities listed in 
section 5 of House Bii 859. Section 5 spacificahy states that “[the] Act does not prohibit 
a govemment-operated utility from disclosing personal hrfotmation in a customefs 
awotmt records to” certain persons or entities. Because House Big 859 does not prohii 
a govemment-operated utility from disclosing personsl information to the persons and 
entitksustedinsection5,theopenRewrdsActrequirestheg olementeperatedutility 
to disclose the personal information to those persons and entities. C$ Open Records 
Decision Nos. 151 (1977) at 3; % (1975) at 2 (wncluding that the Open Records Act 
requires educational agencies to rekase information that they have the discretion to 
release under t& federal Family Educational Rights and Privacy Act of 1974,20 U.S.C. 
Q 1=28). 

Mr.Arnoldalsoobjeastothis~ofHouseBill859onthegroundsthatit 
parnitsthe~~andartitieslistedin~on5toobtainiaformationregardleasoftheir 
reasons for requesting it. However, we believe that the kgislative history of House Bii 
859 indicates that the legislature intended this result. The bii analysis prepared by the 
House Research Organimtion indicates that the persons and entities listed in section 5 
“would be excepted from the wngdentiality requiremem.” House Reseamh Organi&on, 
Bii Analysis, H.B. 859, 73d Leg. (1993). Furthermore, the bii analysis also states as 
fouows: 

The bill is narrowly wnstructed, would not affect legitimate uses of 
utility records and would make exceptions for all legitimate users of 
utility information in&iii other govermnental agencies, wn- 
tractors and wnsumer reporting agencies. commter reporting 
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agencies could need addresses and phone numbers to verify 
information on credit applications. These agencies give information 
to other businesses, not individuals, and genera@ are authorized to 
look into a person’s credit. 

Id at 3. We believe this language indicates that the leg&ture determined the persons and 
entities listed in section 5 presumptively have legitimate uses for customus’ ad- 
telephone numbetq and sociai sewrity numbers. 

Tbeplain~ofbothHouseBiuSSgandtheOpenRecordsAd~Jupport 
this conclusion. Section 5 of House Bill 859 is cast in terms of the people or entities that 
might request information about customas, not in terms of the reasons theyearequest 
it. Fmkrmom, the Open Records Act probiiits a govamnaaal bodyf+omrskingwhya 
partiadar requestor seeks information and from iquhing into the motives of the 
questor. Goti Code 8 552.222; Open Records Decision Nos. 542 (1990) at 4; 508 
(1988) at 2. There&m, the reason a requestor wants information and other factors . . motmtmg the requestor ore not relevant to the avdabiity of the information under the 
Open Records Act. Open Records Decision Nos. 542 at 4; 508 at 2; Attorney General 
Opinion JM-757 (1987) at 2. 

For these masons, the Cii of San Antonio must release personal information 
rboutitscustomastopersonsandentitieslistedinsectionSofHwseBill859. Mr. 
Arnold has not raised any exceptions to required public disclosure other than House Bii 
859. Because we con&de that House Bii 859 does not permit a governmentqerated 
utility to withhold personal information about its customers &om persons or entities listed 
in sectiof 5. the Cii of San Antonio must release the information to these persons or 
entitiea. 

&plication of Section $ 

Thefinalquestionsnisedbyyourrequestsw~how~on5sbouldbe 
applied. On behalf of the Cii of San Antonio, Mr. Arnold asks whether the Cii Public 
Service Board (TPS”) may require the requestor, which chums to be a consumer 
mporting agatcy, to offer proof that it is a wnsumer reporting agency and what proof it 
may require. Ifthe CPS is permitted to require proof, Mr. Arnold also asks whether the 
CPS must still ask for M attorney genera) opinion within ten days atter recking the 
request for information when the CPS wishes to withhold the information. 

We conclude that the City of San Antonio may require the requestor to offer proof 
that it is a consumer reporting agency. Under the Open Records Act, a govemmental 
body must ask for an opinion of the attorney general only if it wishes to withhold 
information from the requestor. Goti Code 5 552.301. Therefore, the governmental 
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body must, at least tentatively, determiw whether the infodon is excepted from 
disclosure under the Opt Records Act before asking for an attomey general opinion. 
Moreover, the open Records Act presumes th8tgoverMmalrewrdsareopentothe 
public. See Opat Records Decision No. 363 (1983). Consequently, when a governmenti 
body tmbtidy dekrmiws that the information is excepted from disclosure and asks for 
M attorney gened opinion, the burden is on the govanmenta bodytoestabushhowand 
why an exception applies to the requested information. Open Records Decision No. 532 
(1989) at 1. The Open Records Act does not, however, prescrii a procedute that the 
govemmed body must use to make its tentatk determiwtion and develop its 
r%ummts. =g- bodymayusewhamverprocessitdeemsappwp&e, 
including quiting the requestor to provide proof 

Weaote,howeva,thatthecitymustcomplywiththekwwhendetermining 
whet& particular i&ormation is excepted from required public disclosure under the Open 
Records Act. For example, when determinkg whether the requestor is a wnsumer 
reporting agency under section 5 of House Bii 859, the city may not violate or require the 
questor to violate the Fair Credit Reporting Act, 15 USC. 5s 1681 er seq. The Fair 
Credit Reporting Act provides that wnsumer reporting agencies may filmish wnslmler 
reports only under certain cirwnstanas. 15 U.S.C. 8 1681b. The kumstances do not 
incJudeprovingthatthewnsumerreportingagencyisa cammwr repming agency. See 
id Comumerreportingagenciesandusersofwnsumer information are liable to the 
consuma~rmy~ornegliganfailuretocomplywiththeFairCnditReportingAct. 
Id. 85 16814 16810. In addition, any person who knowingly and wilhidly obtains 
information on a w nsumer under false pretenses can be wnvicted of a crime. Id. 8 1681q. 

Inrrsponsetotherecondquestion,wew~ethatthecitymustwmplywith 
seUions 552.301 and 552.302 of the Government Code (formerly V.T.C.S. art. 6252-17% 
5 7(a)). These sections govern when a govanmatl bOdylIWt8SkfOrMattonsey 
garaal’sopiaiwmdthew~enasforfailingtoiskformopinionduringthe 
pmscrii time. Section 552.301 rewires a g ove-mmental body to relexsc requested 
information or to request a decision from the attorney general within 10 days of rekving 
arequestfixinformationthattheg overnmd body wishes to withhold. When a 
govemme&lbodyfhiistorequestadecisionwithin 10daysofrec&ingarequestfor 
infotmation, the information at issue is presumed public. Gov’t Code 0 552.302; Ifunwc& 
v. State Bd. of Ins., 797 S.W.2d 379, 381 (Tar. App.-Austin 1990, no writ); Cify of 
Houston v. Houstm Chronicle Publishing Co., 673 S.W.2d 316, 323 (Tcx. 
App.-Houston (1st Dist.] 1984, no writ); Open Records Decision No. 319 (1982). This 
presumption may be overcome by a wmpelhng demonstration that the information should 
not be released. Hmcock, 797 S.W.2d at 381-82. A wmpeging demonstration can be 
made by showing that some other source of law makes the information wnt?dential. Open 
Records Decision Nos. 552 (1990) at 1; 150 (1977) at 2. 
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From the evidence and arguments that we have baen presented, however, we 
con&de that section 5 of House Bill 859 applies to the requestor seeking information 
from the CPS in this case. The requestor provided us with M afiidavit, which at least 
makes a primrr facie case that the requestor is a consumer reporting agency. We believe 
that the CPS may reasonably rely on this a5davic at least in cirw like this one 
when no other evidence apparently exists. Accordingly, the CPS cannot withhold the 
requested information under House Bill 859. 

SUMMARY 

House Bii 859, Acts 1993,73d Leg., ch 473 (now cod&d at 
V.T.C.S. art, 1446h), doas not aUhorbz a govanmaa-opaated 
utility to withhold information about a customer that is a wrporation, 
partnership, or other business association. House Bi 859 permits a 
gcmmmentopaated tit&y to withhold M “indivi~s” address, 
tekphone number, and social security number, and -rations, 
partnerships, and other blbness assobtions do not qualify as 
indivi~inthiswnteu. 

Agovanmaaopaatedutilitymust,inresponsetoar#luestfor 
information release. personal information about its custom even 
beforeitha9notifiedthanofthdrri~uada~on4ofHouee 
Bii 859 and given them time to request wn6deblit.y. House Bii 
859 provides only that .a go lermalt-o~ed utility may not 
disclose personal inGormation about a customar if the custom 
requests that the information be kept wnfidential. 

TheOpenIkcamkActdoesrequirragovammnt-opaated 
utilitytorelcascpamonalinformationaboutacustomertotha 
persons and entities listed in section 5 of House Bii 859, evc~~ if the 
customer has requested wnfidentbhty. Although section 5 of House 
Bii859appearstogiveg owmnent-operatedutiUtiesthediscmtion 
toreleasetheinformatio~theOpenRecnrdsActrequiresthrmto 
release information to the parsons and entities listed in section 5. 

l%eOpenRewrdsActmquiresthatagovemment-oparted 
utility determine, at least tentatively, whether House Big859 permits 
it to withhold requested information before asking for an attorney 
general’s opinion. The Open Records Act does not, however, 
prescrii the procedure that the government-operated utility must 
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use to make this dctmnination. The g ovmnment-operated utility 
may use whatever prccess it deems appropriate provided that it does 
not violate or require anyone else to violate any provision of law. 
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